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RECENT
DEVELOPMENTS IN
CHILD CUSTODY AND
PARENTING TIME

Over the last 50 years,
there have been dramatic
changes to the court’s ap-
proach to custody and par-
enting time matters.
Through most of the 20th
Century, it was assumed
that, absent unusua cir-
cumstances, the mother of
the child was the proper
physica and lega custo-
dian of the child. It was
common for the courts to
award sole physica and
sole lega custody of the
child to the mother with
“reasonable and libera
vistation” to the non-
custodia father.

In the 70's, the Legis-
lature enacted the Michi-
gan Child Custody Act.
This statute requires the
evaluation of each par-
ent's ability to care for
their child and to award
custody on the basis of the
“best interests of the
child.” The Act provides a
list of 12 factors for the
court to consider in mak-
ing this evauation. The
Act controls parenting
time aswell. It is intended
to be “gender blind.”
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What was
formerly termed
“vigtation” is
now called
“parenting time”.
“Vidtation” was
the parenting
time the non-
custodia parent
enjoyed with the

child. Inthe
past, visitation was usu-
aly limited to dternate
weekends, adternate

holidays, and a week or
two during the summer.

Asthe general trend
now favors joint phys-
ca and joint lega cus
tody of the child for
both parents, an award
of gpecific parenting
time for each parent has
become the norm. Par-
enting time typicaly
includes some weekday
time with the child, usu-
aly one or two after-
noons after school until
7:30 p.m., responsibility
for pickup and drop off
of the child at the begin-
ning and end of parent-
ing time, parenting time

on significant dates in the
family (birthdays, etc.),
religious holidays, school
breaks and summer vaca-
tion, as well as the tradi-
tional dternating week-
ends and alternating secu-
lar holidays.

This movement away
from “custodid” versus
“non-custodia” parentsis
attributable, in part, to the
growing redlization that
the court’'s former man-
ner of handling custody
and parenting time often
marginalized the non-
custodial parent in the
child's life. This tended
to discourage the devel-
opment of a meaningful
relationship between that
parent and the child par-
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Awarding joint physical
and legal custody to both
parents is believed to
encourage and sustain
the relationship between
the child and both
parents, ...

RECENT DEVELOPMENTS (CONTINUED)

ticularly during the

child’'s formulative
years.
Awarding joint

physical and legal cus
tody to both parents is
intended to encourage
and sustain relationships
between the child and
both parents, incentivize
both to continue to be
involved in the child's
life and encourage both
to work together for the
best interests of the
child. On a more practi-
ca level, a parent who
shares custody and has
significant  parenting
time is more likely to
promptly pay his or her
child support than the
parent who is not ac-
tively involved with the
child.

Joint
physical

legal and
custody and

more equa parenting
time inevitably increases
the frequency of contact
and interaction between
the parents. Parents are
encouraged to set aside
their personal differ-
ences and work together
for the benefit of the
child.

Another conse-
guence of giving parents
more equal parenting
time is the impact that it
can have on the child
support  obligation.
Child support is set by
the Michigan Child Sup-
port Guidelines and is
based on the parents
respective incomes,
number of children and
the number of parenting
time overnights. When
parenting time is in-
creased to 128 or more
overnights with the child
per year, the court is

obligated to apply the
“shared economic for-
mula” and child support
drops off precipitoudy.
To avoid the application
of the shared economic
formula, parents often
agree upon an appropri-
ate amount of child sup-
port (more than the for-
mula) or the parent with
the fewer overnights
waives the application of
the formula.

Whether these legis-
lative and judicial trends
in custody and parenting
time will actually
achieve their god re
mainsto be seen. It may
dill be too ealy to
evaluate the impact on
children and their par-
ents, but most who prac-
tice in the family law
area believe these devel-
opments will prove
beneficia to the child.

VALUATION OF ASSETS
(E.G., BUSINESSES, REAL ESTATE, PENSIONS)

Here are the generd
rules that apply to vaua-
tion of assets in a family
law case:

1. The court has
discretion to determine
the date used to value an
asset.

2. When there is
conflicting testimony by
experts as to vaue, the
trial court can accept the
vauation of ether par-
ties expert or value the
asset  anywhere within
the range of vaues es
tablished by expert testi-

mony.

3. The tria court is
in the best postion to
judge the credibility of
the parties experts and
the credibility of the
valuations offered.
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CONCEALED ASSETS

It is common for di-
vorcing parties to con-
cea assets from each
other. The assets are
typically cash or bank
accounts. The discovery
of the existence of the
concealed asset usualy
occurs after the entry of
the Judgment of Divorce
which is intended to dis-
tribute al of the assets of
the parties between the
parties.

Many Judgments of
Divorce contain a provi-
sion dedling with the dis-
covery of concesled as-
sets at alater date. These
provisons call for the
transfer of the concealed

Absent that kind of
provison in the Judg-
ment of Divorce, the
court does not apply an
automatic forfeiture
rule.  When a party
hides a marital asset
from the other party, the
trial court may, in keep-
ing with the equities of
the entire case, order the
asset forfeited to the
other party. To do so,
the court must examine
al of the relevant facts.

A party’s attempt to
conceal assets is a rele-
vant consideration, but
it is only one of the
facts tha must be
weighed. The godl is to

In cases where one
party suspects that the
other is concedling as-
sets or understating in-
come, forensic account-
ing services can be em-
ployed to anayze finan-
cia information and de-
termine whether a party
has concealed assets or
income.

asst or its vdue a the  achieve equity, not to

time of conceament to punish the party who

the innocent party. concealed the asset.
FAULT

Wife who had en-
gaged in an extramarital
affair left the marita
home with two children
in anticipation of filing a
complaint for divorce.
Husband, who owned
auto repossession  busi-
nesses, set fire to the un-
occupied marital home

destroying the home and
its contents. He argued
that wife's affair caused
the breskdown of the
marriage and that his act
of arson was a “howl of
grief” in reaction to his
wife's infidelity. The
court rejected the hus
band’'s clam that the

wife's affair had caused
the breskdown in the
marriage, noting that the
husband aso had extra-
marital affairs which
preceded the wife's af-
fair. League v. League,
Mich. App. No. 261058
(Oct. 19, 2006).

PARENTAL TORT IMMUNITY

A mother and three-
year old child went to a
shopping mall. While
riding down an escalator,
the child's hand was
caught in the escaator

and her left ring finger
was severed. The child
sued her mother for neg-
ligence. The court held
that claims of negligent
supervision by a child

agangt a paent ae
barred by the doctrine of
parental immunity.
Hauswirth v. Haus
wirth, Mich. App. No.
269413 (Sep. 28, 2006).

The court rejected the
hushand’s claim that
the wife’s affair caused
the breakdown in the
marriage ...
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A special thanks
to our clients and
friends for their
referrals.

Please note that the
information contained in
this newsletter is not
intended to be legal advice
because space does not
permit comprehensive
treatment of all factual and
legal issues involved.
Consult with your attorney
for specific legal advice.

ATTORNEY FEES

A tria court must make certain findings of fact before it can award attorney feesin
divorce cases. The court may award attorney fees when the other party has engaged
in unreasonable conduct during the proceedings. The court must aso determine
whether the amount requested is appropriate and whether, if it failed to award attorney
fees, the innocent party would be forced to invade their own assets to pay the attorney
fees attributable to the misconduct of the other party. Topelian v. Topelian, Mich.
App. No. 259814 (July 13, 2006).

CHILD CUSTODY—MISCONDUCT

A parent’s infidelity can be considered in a child custody proceeding to the extent
that his’her misconduct compromised his/her ability to properly parent and raise the
children. Infidelity is relevant to a custody proceeding when the wrongdoing reflects
how the parent would interact with or raise the child. The trial court may in its discre-
tion consider a parent’s aleged misconduct as it relates to his or her ability to be a
proper parent. Button v. Button, Mich. App. No. 268930 (July 27, 2006).

CUSTODY—NECESSARY MEDICAL CARE

The trial court awarded father custody of the minor child after finding that the
child had a number of medica conditions that required frequent doctor, dentist and
specidists vidits, that the mother cancelled a number of doctor appointments and failed
to reschedule them and refused to dter the parenting time schedule to alow the father
or his new wife to take the child to various appointments. Mother offered no real
explanation as to why she had cancelled the appointments and not rescheduled them
when time was not an issue for her because she did not work and was at home with the
child during the day. The disposition of the parties to provide the child with the
necessary medical care is one factor the court must consider in custody disputes.
Vanvolkenburg v. Naidus, Mich. App. No. 268313 (July 20, 2006).

Paul J. Mastrangel is a family law specialist and
the author of numerous articles in professional
publications on topics including alimony, child
support and the treatment of inherited property
in domestic relations cases. He has represented
clients in family law matters for the past 28 years
in Oakland, Macomb, Wayne, Livingston, St. Clair
and Monroe County Circuit Courts.



